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with the costs to be determined on a per page basis. A cost per page may be
Iimposed even though less than a full page of publication is required. 

The cost allocations to  each participating agency shall be made monthly 
by the coordinator, and each participating agency shall promptly pay into 
the administrative code account such costs. [LC., 3 67-5205, as added by 
1992. ch. 263, 9 6, p. 783; am. 1993, ch. 245, 6 2, p. 853; am. 1994, ch. 371, 
0 2, p. 1194.1 

Compiler's notes. Former 5 67-5205,Sections 1 and3 of S.L. 1993,ch. 245 are 
whichcomprised1965,ch.273, 5 5, p. 701;compiled as $5 6'7-5203 and 67-5221,respec
am. 1980,ch.78,1, p. 160;am.1981,ch. tively. 
251, 8 1,P. 541; am. 1983,ch.86, 5 1, P. 181;Sections 1 and3 of S.L. 1994,ch.371are 
am. 1985,ch.221, § 1, P. 533;am.1986,ch. compiled as $5 67-5203 and 67-5221,respec
105, 5 1,p. 292, wasrepealed by S.L. 1992, tively.
ch. 263, § 20, effective July 1, 1993. Sec. to sec. ref. This section is referred to

Section 5 of S.L. 1992,ch.263containedain 5 67-5218. 
repeal. 
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Instructionsconcerningadministrativere
view. 

Publication. 

Instructions Concerning Administrative 
Review. 

he public policy behind this statute should 
jourage administrative agencies to attach 

to allpreliminaryordersinstructions con
cerning the available administrative review 
of those orders. Williams v. State, 95 Idaho 5 ,  
501 P.2d 203 (1972). 

Publication. 
In satisfying its dutyto publish its rules, an 

administrative agency must at least furnish 
state, district and county law libraries with 
complete sets of pertinent agency rules and 
regulations; if it fails to do so its rules and 
regulations are without force and effect. Wil
liams v. State, 95 Idaho 5,501R2d 203 (1972). 

Therulesandregulations of an  agency 
must be properly published and made avail
able for public inspection before the doctrine 
of exhaustion of administrative remedies be
comes applicable; therefore trial court could 
notruleas a matter of lawonmotion to 
dismissthatappellantshadnot complied 
withagencyregulations andexhausted its 
administrative remedy in view of factual is
sueregardingwhether ornot the agency's 
regulations had been published. Williams v. 
State, 95 Idaho 5, 501 P.2d 203 (1972). 
To satisfy the requirement that an agency 

rulingmust be madeavailableforpublic 
inspection in order to be given full force and 
effect, an agency must file in its central office 
a certified copy of each rule adopted by it as 
required by former law and must "publish" all 
effective rulesadopted by it as required by 

-this section. Williams v. State, 93 Idaho 5.501 
P.2d 203 (1972). 

67-5206. Promulgation of rules implementing administrative 

procedure act. -(1) In accordance with the rulemaking requirements of 

this chapter, the administrative rules coordinator shall promulgate d e s  

implementing the provisions of sections 67-5203, 67-5204 and 67-5205, 

Idaho Code. The rules shall: 


(a) establish a uniform numbering system applicable to rules adopted by 

all agencies; 

(b) establish a uniform styleand formatapplicable to  rules adopted by all 

agencies; 


establish a publication schedule for the bulletin and the administra
-ve code, including deadlines for the submission of documents to be 

included within each publication; 
(dl establish a uniform indexing system for agency orders; and 
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(e) include suchotherrulesasthe coordinator deems necessary to  
implement the provisions of sections 67-5203,674204 and67-5205, Idaho 
Code, and this section. 

I ( 2 )  Inaccordancewith therulemakingrequirements of thischapter,the 
attorney general shall promulgate rulesof procedure appropriate for use by 

as many agenciesas possible. The rules shalldeal with all general functions 

and duties performed in common by several agencies. 


(3) In accordance with the rulemaking requirements of this chapter, the 

attorneygeneralshallpromulgaterules implementing the provisions of 

sections 67-5220 through 67-5232, Idaho Code. The rules shall specify: 


(a) the form and content for petitions requesting an opportunity for an 

oral presentation in a substantive rulemaking; 

(b) procedures for the creation of a record of comments received at any 

oral presentation; . 

(c) the standardsby which exemptions from regular rulemaking require

ments will be authorized to  correct typographical errors, transcription 

errors, or clerical errors; 

(dl the form and content for a petition for the adoption of rules and the 

procedure for its submission, consideration and disposition; 

(e) procedures to  facilitate negotiated rulemaking;

(0the form and content of apetition for a declaratory ruling on the 

applicability of statutes or regulations; and 

(g )  such other provisions as may be necessary or useful. 

(4)In accordance with the rule making[rulemaking] requirements of this 


chapter, theattorneygeneralshall promulgaterulesimplementing the
) ' provisions of sections 67-5240 through 67-5255, Idaho Code. The rules shall 

specify: 
(a) form and content to  be employed in giving notice of a contested case; 
(bj procedures and standards required for interventionin a contested 
case; 
(c) procedures for prehearing conferences; 
(dl format for pleadings, briefs, and motions; 
(e) the method by which service shall be made; 
(0procedures for theissuance of subpoenas, discovery orders,and 
protective orders if authorized by other provisions of law; 
(g) qualifications for persons seeking to act as a hearing officer; 
(h) qualifications for persons seekingto  act as a representativefor parties 
t o  contested cases; 
(i) procedures to facilitate informal settlement of matters; 
0')procedures for placing ex parte contacts on the record; and 

(k)such other provisions as may be necessary or useful. 

(5Ka) After July 1,1993, the rules promulgated by the attorney general 

under this section shall apply t o  all agencies that do not affirmatively 

promulgate alternative procedures after thepromulgation of the rulesby 

the attorney general. The rules
promulgated by the attorney general shall 
supersede the procedural rules of any agency in effect on June 30, 1993, 
unless that agency promulgates its own procedures as provided in 
paragraph (b) of this subsection. 
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(b)  After July 1, 1993, an  agency that promulgates its own procedures 
shall include in the rule adoptingits own procedures a findingthat states 
the reasons why the relevantportion of the attorneygeneral’s rules were 
inapplicable to the agency under the circumstances. [LC., 4 67-5206, as 
added by 1992, ch. 263, $ 7, p. 783; am. 1993, ch. 216, $ 104,p. 587.1 

Compiler’s notes. Former 8 67-5206 was section (4)  was inserted by the compiler. 
amended andredesignated as 8 67-3230 by Sections 103 and 105 of S.L. 1993, ch. 216 
8 21 of S.L. 1992, ch. 263, effectiveJuly 1, are compiled as Q$ 67-5204 and 67-5221, re
1993. 

Thebracketed word “rulemaking“in sub-
spectively. 

67-5207. Short title. - This chaptermay becited as the“Idaho 
Administrative Procedure Act.” [LC!., $ 67-5207, as added by 1992, ch. 263, 
9 8, p. 783.1 

Compiler’s notes. Former Q 67-5207 was 
amendedandredesignated as 9 67-5278 by
8 30 of S.L. 1992, ch. 263, effective July 1, 
1993. 

67-5208 -67-5219.’ [Reserved.] 

Compiler’s notes. Former QQ 67-5208 
67-5210 were amended and redesignated as 
88 67-5232, 67-5242 and 67-5251, respec
tively by S.L. 1992, ch. 263, $6 23,26, and 36, 
respectively, effective July 1,1993. 

A former 67-5211 whichcomprised 1965, 
ch. 273, $ 11, p. 701, wasrepealed by S.L. 
1992, ch. 263. 8 29. effective July 1, 1993. 

Former $4 67-5212 - 67-5214 were 
amended andredesignated as $9 6i-5248, 
67-5253 and 67-5254. respectively by S.L. 
1992. ch. 263, 89 33.36, and 39 respectively, 
effective July 1. 1993. 

A former 8 67-5215 which comprised 1965, 
ch. 273,O 15, p. 701: am. 1991, ch. 248,O 1,p. 
616, was repealed by S.L. 1992, ch. 263, 4 41, 
effective Ju ly  1, 1993. 

Section 9 of S.L. 1992, ch. 263 is compiled 
as Q 67-5220. 

a formerQ 62-5216, which comprised 1965, 
ch. 273, 0 16, p. 616, wasrepealed by S.L. 
1992, ch. 263, 8 41, effective July 1, 1993. 

A former 0 67-5217, which comprised 1969, 
ch. 48, 9 1,p. 125; am. 1976, ch. 185, § 1,p. 
671; am. 1980, ch. 212, 6 3, p. 481, was 
repealed by S.L. 1992, ch. 263, 0 52;effective 
July 1,1993. 

A former Q 67-5218 was amended and re
designated as 67-5291 by S.L. 1992. ch. 263,
6 53, effective July 1. 1993. 

A former 0 67-5219 was redesignated as 
Q 67-5292 by S.L. 1992, ch. 263, 54, effec
tive July 1. 1993. 

67-5220. Notice of intent to promulgate rules. - (1)An agency 
may publish in the bulletin a notice of intent to promulgate a rule. The 
notice shall contain a brief, nontechnical statement of the subject matter to  
be addressed in theproposed rulemaking, andshall include the purpose of 
the rule, the statutory authority for the rulemaking, citation to a specific 
federal statute or regulation if that is the basis of authority or requirement 
for therulemaking,andtheprincipal issues involved. The notice shall 
identify an individual to whom comments on the proposal may be sent. 

(2) The notice of intent to promulgate a rule isintended tofacilitate 
negotiated rulemaking, a process in which all interested parties and the 
agency seek consensus on the contentof a rule. Agencies are encouraged to 
proceed through such informal rulemaking wheneverit is feasible to do so. 

[I.C., 4 67-5220, as added by 1992, ch. 263, 4 9, p. 783; am. 1994, ch. 271,
4 1,p. 834.1 
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Compiler's notes. Section 8 of S.L. 1992, Sec. to Sec. ref,Sections67-5220through 
67-5232 arech. 263 is compiled as 5 67-5207. referred t o  in 4 67-5206. 

, 67-5221. Public notice of proposed rulemaking. -(1) Prior to the 
adoption, amendment, or repeal of a rule, theagency shall publish notice of 
proposed rulemaking in the bulletin. The notice of proposed rulemaking 
shall include: 

(a) thespecific statutory authorityfor the rulemaking including a citation 

to  a specific federal statute orregulation if that is the basis of authority or 

requirement for the rulemaking; 

(b) a statement innontechnical languageof the substanceof the proposed 

rule; 

(c) the text of the proposed rule prepared in legislative format; 

(d) the location, date, and time
of any public hearings theagency intends 
to  hold on the proposed rule; 
(e) the manner in which persons may make written comments on the 
proposed rule, including the name and address of a person in the agency 
to whom comments on the proposal may be sent; 
(0the manner in which persons may request an opportunity for an oral 
presentation as provided in section 67-5222, Idaho Code; and 
(g )  the deadline for public comments on the proposed rule. 
(2)(a) Coinciding with each issue of the bulletin, the coordinator shall 
cause the publication of an abbreviated notice with a brief description of 
the subject matter,showingany agency's intent t o  propose anew or 
changed rule thatis a new additiont o  that issueof the bulletin. Theform 
of the notice shall be substantiallyas follows: typefacesused shall 
measure greater than seven(7 )  points, and space width shall notbe less 
than two (2) newspapercolumns.Thecontent of the notice shall be 
substantially as follows: 
A prominent bold typeface heading designed to  alert readers to  the rules 
andinformationcontained in the notice. The notice shall include the 
agency name and address, rule number, rule subject matteras provided in 
paragraphcl)(b! of thissection,andthe commentdeadline. A brief 
statement in a prominentbold typeface that informs citizens where they 
can view the administrative bulletin in hardcopy or electronic form shall 
be included. 
(b) The coordinator shall cause the notice required in paragraph (a) of 
this subsection to  be published in at least the accepting newspaper of 
largest paid circulation that  is published in each county in Idahoor, if no 
newspaper is published in thecounty, then in anaccepting newspaper of 
largest paid circulation published in Idaho and circulated in the county. 
The newspaper of largest circulation shall be established by the sworn 
statement of average annual paidweekday issue circulation that hasbeen 
filed by a newspaper with the United States post office for the calendar 
year immediately preceding the calendar year during which the adver
tisement in this section is required to be published. The coordinator is 
authorized to negotiate a rate or rates with any or allnewspapers 
publishing these noticeswhich will provide adequate exposure t o  the 
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notices by the least expensive means. the purposes of this section, the 
provisions of section 60-105, IdahoCode, shall not apply. [1965, ch. 273, 
9 3,p. 701; am. 1978, ch. 255,$ 1,p.  556; am. 1980, ch. 44, 1.p. 72; a m .  
1980,ch. 212, $ 1,p. 481; am. 1981,ch.  192,s2, p. 338; am.1981,ch. 245,
4 1,p. 489; am. 1983 (Ex.Sess.), ch. 4, 4 1,p. 23; am. and redesig. 1992, 
ch. 263, 4 10,p. 783; am. 1993, ch. 216, 105, p. 587; am. 1993, ch. 245,
0 3, p. 853; am. 1994, ch. 271, 3 2, p. 834; a m .  1994, ch. 371, 6 3, p. 1194.1 

Compiler's notes. Thissection was 
amended by two 1994 acts -ch. 271, § 2, and 
ch. 371, Q 3, botheffective July 1, 1994 
which do appear to  conflict. 

Theamendment by ch. 271, 0 2, added 
"including a citation to a specific federal stat-
Ute or regulationif that  is the basis of author
ity or requirementfor the rulemaking" at the 
end of paragraph (l)(a);and in the PUBLIC 

inNOTICEparagraph (2)(a), substituted 
"and" for a n d  following "complete text", 
which word was deleted by ch. 371. 

The amendment by ch. 371, $ 3? in para
graph (2)(a),deleted "but less thantwelve 112) 
points," following "greaterthan seven (7)  
points,"andsubstituted "A prominent bold 
typeface heading designed to alert readers to 
the rulesandinformationcontainedin the 
notice. The notice shallincludethe agency 
name 

5 
and address, rule number, rule subject 

tter as provided in paragraph(l)(b)of this 
tion,andthecommentdeadline. A brief 

a tement  in a prominent bold typeface that 
informscitizenswherethey can view the 
administrative bulletin in hard cop>*or elec
tronic form shall be included fora form titled 
"PUBLICNOTICE OF INTENT TO PRO-
POSE OR PROMULGATE new OR 
CHANGED AGENCY RULES"; andadded 
the last sentence of paragraph (2)(b).

This section was formerlycompiled as $ 67
5203 and was amended and redesignated as 
8 6i-5221 by 4 10 of S.L. 1992, ch. 263, 
effective July 1, 1993. 

Section 1of S.L. 1961. ch. 192 is compiled 
as Q 67-5201. 

Section 11of S.L. 1992. ch. 263 contained a 
repeal. 

Sections 104 and 106 of S.L. 1993, ch. 216 
are  compiled as 4Q 67-5206 and 67-5227, re
spectively.

Section 2 of S.L. 1993, ch. 245 is compiled 
as  0 67-5205. 

Section 2 of S.L. 1980, ch. 44 declared an 
emergency Approved March 5. 1960. 

Section 2 of S.L. 1963 (Ex.Sess.), ch. 4 
declaredan emergency. Approved May 19, 
1983. 

section 4 of S.L. 1993, ch. 235 declared an 
!rgenc?: Approved March 27, 1993. 
section 3 of S.L. 1994, ch. 271 is compiled 

as 4 67-5223. 

Section 2 of S.L. 1994, ch. 371 is compiled 
as $ 67-5205. 

Sec. to  Sec. ref. Sections 67-5221 through 
6'i-5224 are referred to in Q 67-5226. 

Cited in: Intermountain Gas Co. v. Idaho 
Pub. Utils. Comm'n, 98 Idaho 718, 571 P.2d 
1119 (1977). 

ANALYSIS 

Emergency rule-making. 
Handbook adopted defectively.
Statements concerning internalmanage

ment. 

Emergency Rule-Making. 
The Idaho Department of Health and Wel

fareclearly compliedwith the emergency 
rule-making provisions in adopting rules and 
regulations for preadmissionscreening of 
nursing home patients for mentalillness. 
Idaho Health Care Ass'n v. Sullivan, 716 F. 
Supp. 464 (D.Idaho 1989). 

Handbook Adopted Defectively. 
Where anadministrative agency's policy 

and procedures manual was not adopted pur
suant to the procedural requirements of this 
section, the agency's handbook had to be con
strued as merely an internal guideline capa
ble of being changed by an agency head when 
necessary, not having the force and effect of 
law. and since the manual did not have the 
force and effect of law, no cause of action could 
be based on its alleged violation. Service Em
ployees int'l Local 6 v. Idaho Dep't of Health 8; 
Welfare, 106 Idaho 756,663 P2d 404 (1984). 

StatementsConcerning Internal Man
agement.  
Subdivision (7)of Q 67-5201 does not pro

vide for two types of rules, those that mustbe 
promulgatedaccording to this section,and 
those that  need not. Rather, subdivision (7) of 
§ 67-5201 isa definitional term whichpro
vides that "statements concerningonly the 
internal management of any agency and not 
affecting private rights or procedures avail
able to the public . . ." arenotrules;not 
being rules,they do nothave the force and 
effect of law and a violation of them does not 
create a private cause of action. Service Em
ployees Int'l Local 6 v. Idaho Dep't of Health & 
Welfare, 106 Idaho i56,663 P.2d 404 (1964). 
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67-5222. Public participation. - (13 Prior to  the adoption,amend
ment, or repeal of a rule, the agency shall afford all interested persons 
reasonable opportunity t o  submit data, views and arguments, orally or in 
writing. The agency shall receive comments for not less than twenty-one 
(21) days after the dateof publication of the notice of proposed rulemaking 
in the bulletin. 

(2) When promulgating substantive rules, the agency shall provide an 
opportunity for oral presentation if requested by twenty-five (25) persons, a 
political subdivision, or an agency. The request must be madein writing and 
be within fourteen (14j days of the date of publication of the notice of 
proposed rulemaking in the bulletin, or within fourteen (14) days prior to  
the end of the comment period, whichever is later. An opportunity for oral 
presentation need not be provided when the agency has no discretion as to  
the substantive content of a proposed rule because the proposed rule is 
intended solely to  comply: 

(a) with a controlling judicial decision or cour t  order; or 

(b) with theprovisions of a statuteor federal rule that has been amended 

since the adoption of the agency rule. [I.C., 3 67-5222, as added by 1992, 

ch. 263,12, p. 783.1 


Compiler's notes. Section 11of S.L. 1992, 
ch. 263 contained a repeal and 0 10 is corn
piled as § 67-5221. 

67-5223. Interimlegislativereview - Legislative hearings -
Sta tement  of economic impact. - (1)At the same time that notice of

) proposed rulemaking is filed with the coordinator, the agency shall provide 
the samenotice, accompaniedby the full text of the rule under consideration 
in legislative format,as well as a statementof the substanceof the intended 
action, to  the director of the legislative council. If the proposed rulemaking 
is based upon a requirement of federal law or regulation, a copy of that 
specific federal law or  regulation shall accompany the submission t o  the 
&rector of the legislative council. The director of the legislative council shall 
analyze and refer the material under consideration to  the germane joint 
subcommittee created in section 67-454, Idaho Code. 

(21 If the germane jointsubcommittee notifies the agency within fourteen 
(14) daysof the dateof publication of the notice of proposed rulemaking in 
the bulletin or within fourteen (14) days prior t o  the end of the comment 
period, whichever is later, that thesubcommittee intends to  hold a hearing 
on the proposed rulemaking withinfourteen (14) days, the agency shall 
extend the comment period for such additional time as required t o  receive 
comments from the subcommittee. The notification from the germane joint 
subcommittee to  the agency shall be sent to the agency and shall also be 
published in the bulletin. 

(3)  An agency shall prepare anddeliver to  the germane joint subcommit
tee a statementof economic impact with respect t o  a proposed rule if, within 
fourteen (14)days of the receipt of the proposed rule. the germane joint 
subcommittee files a written request with the agency for such a statement. 
The statement shall contain an evaluation of the costs and benefits of the 

-.. .  

. ... . 
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rule,includinganyhealth, safety, or welfare costs andbenefits.The 
adequacy of the contentsof the statementof economic impact is not subject 

1 t o  judicial review. [I.C., 9 67-5223, as added by 1992, 263, 3 13,p. 783; 
am. 1994, ch. 271, 9 3,p. 834.1 

Compiler's notes. Section 2 of S.L.1994, to Q 39-105 issubject to legislative review 
ch. 271 is compiled as Q 67-5221. pursuant t o  this section and Q 67-5291 and 

Sec. to sec. ref. This section is referred to further, the limitationon authority grantedto 
department the authorityin $5 33-105 and 67-5226. the and broad 

Opinions of Attorney General. A nutri- grantedthe board supportsthe conclusion 
ent management plandeveloped by the Idaho that the planis subject to review bythe board. 
Department of Health and Welfare pursuant OAG 94-2. 

67-5224. Final rule. -(1) Prior to  the adoption, amendment, or repeal 
of a rule, the agency shall consider fully all written and oral submissions 
respecting the proposed rule. 

(2) Subject to  the provisions of subsection (3) of this section, the agency 
shall publish the text bulletin. In addition, theagencyof the final rule in the 
shall publish a concise explanatory statement containing: 

(a) reasons for adopting the final rule; and 
(b) a statement of any change between the text of the proposed rule and 
the text of the final rule with an explanation of the reasons for any 
changes. 
(3) With the permission of the coordinator, the agency neednot publish in 

full the textof the final rule if no significant changes have been madefrom 
the text of the proposed rule as published in the bulletin, but the notice of 

) adoption of the final rule mustcite the volume of the bulletin where the text 
is available and note all changes that have been made. 

(4) An agency shall not publish a final rule until a t  least seven (7) days 
after the close of all public comment. 

( 5 )  When the legislature approves,amends or modifies a rule pursuant to 
section 67-5291, Idaho Code, such rule shallbecome final upon adoption of 
the concurrent resolution or such other date specified in the concurrent 
resolution. Otherwise, except as set forth in sections 67-5226 and 67-5228, 
Idaho Code, no rule adopted by an agency shall become finaluntil the 
conclusion of a regular or special legislative session t o  which such rule has 
been submitted forreview. Provided however, that  except as set forth in 
sections 67-5226 and 67-5228, Idaho Code, no rule imposing a fee or charge 
of any kind shall become effective until it has been approved, amended or 
modified by concurrent resolution. 0 67-5224, as added by 1992, ch. 
263, $ 14,p. 783; am. 1995, ch. 196, $ 1,p. 686.1 

Compiler's notes. Section 2 of S.L. 1995, 
196 is compiled as Q 67-5226. 

67-5225. Rulemaking record. - (1) Prior to  theadoption,amend
ment, or repeal of a rule, theagency shall preparea rulemaking record. The 

I record shall be maintained in the main offices of the agency. 
(2 )  The rulemaking record shall be available for public inspection and 

copying. The rulemaking record must contain: 
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(a) copies of all publications in the bulletin; 

(b) all writtenpetitions, submissions, andcommentsreceived by the 

agency and the agency's response t o  thosepetitions,submissions,and 

comments; 

(c) all written materials considered by the agency in connection with the 

formulation, proposal, or adoption of the rule; 

(d) a record of any oral presentations, any transcriptions of oral presen

tations, and any memorandum
prepared by a presiding officer summariz
ing the contentsof the presentations; and 
(e) any other materials or documents prepared in conjunction with the 
rulemaking. 
(3) Except as otherwise required by a provision of law, the rulemaking 

record need not constitute theexclusive basis for agency action onthat rule 
or for judicial review thereof. 
(4)The record required in this section shall be maintainedby the agency 

for a period of not lessthan two (2) years after theeffective date of the rule. 
[LC., § 67-5225, as added by 1992,ch. 263,s 15, p. 783; am. 1995, ch. 270, 
3 1,p. 868.1 

Compiler's notes. Section2 of S.L.1995, Sec. to Sec. ref. This section is referred to 
ch. 270 is compiled as's 67-5230. in 0 67-5275. 

67-5226. Temporary rules. -(1) If the governor finds that: 
(a) it is reasonablynecessary to protect the public health, safety, or 
welfare; or 

) (b) compliance withdeadlines inamendmentstogoverninglaw or federal 
programs; or 

(c) conferring a benefit; 

requires a rule to become effective before it has been submitted to the 

legislature for review the agency may proceed with such notice as is 

practicable andadopt a temporaryrule.The agency maymakethe 

temporary rule immediately effective. The agency shall incorporate the 

required finding and
a concise statement of its supporting reasonsin each 
rule adopted in reliance upon theprovisions of this subsection. 
(2) A ruleadoptedpursuant to  subsection (1) of thissection which 

imposes a fee or charge maybecome effectiveunder this section before it has 
been approved, amended or modified by concurrent resolution only if the 
governor finds that the fee or charge is necessary to avoid immediate danger 
which justifies the impositionof such fee or charge. 
(3)In no case shall a rule adopted pursuant to this section remain in 

effect beyond the conclusion of the next succeeding regular session of the 
legislature unless such ruleis approved, amended or modified by concurrent 
resolution, in which case such rule may remain in effect until the time 
specified intheresolution or untilsuchrule has beenreplaced by a 
permanent rule adopted inaccordance withthe rulemalung requirementsof 
this chapter. 
(4)Temporary rules shall be published in the first available issue of the 

bulletin. 



-
, 67-5227 STATE GOVERNMENT AND STATE AFFAIRS 388 

. , .  
(5) Temporaryrulesarenot subject to  therequirements of section 

67-5223, Idaho Code. 
(6) Concurrently withthe promulgation of a rule underthis section, oras 

soon asreasonably possible thereafter,an agency shallcommence the 
promulgation of a permanentrulein accordance with therulemaking 
requirements of this chapter. [I.C., 0 67-5226, as added by 1992, ch. 263, 
4 16, 783; am. 1995, ch. 196, 9 2, p. 686.1 

Compiler’s notes. Sections 1 and 3 of S.L. 
1995, ch. 196 are compiled as $4 67-5224and 
67-5291, respectively. 

67-5227. Variance between final rule andproposed rule. - An 
agency may adopt a final rule that varies in content from that which was 
originally proposed if the subject matterof the rule remainsthe same, the 
final rule is a logical outgrowthof the proposed rule, and the originalnotice 
was written so as to assure that members of the public were reasonably 
notified of the subject of agency action in order for such members of the 
public to determine whether their interests couldbe affected by agency 
action on that subject. [I.C., 9 67-5227, as added by 1992, ch. 263, 6 17, p. 
783; am. 1993, ch. 216, 6 106, p. 587.1 

Compiler’s notes. Sections 105 and 107 of 
S.L. 1993, ch. 216 are compiled as $5 67-5221 
and 67-5241, respectively. 

67-5228. Exemption from regular rulemaking procedures. -An 

/
) agency may amenda final rule tocorrect typographical errors, transcription 

errors,orclericalerrorswhentheamendmentsareapproved by the 
coordinator. Such amendments becomeeffective without compliance with 
regularrulemakingprocedures upon publication in thebulletin. [LC.,
0 67-5228, as added by 1992, ch. 263, § 18,p. 783.1 

67-5229. Incorporation by reference. -(1)An agency may incorpo

rate by reference in its rules and withoutrepublication of the incorporated 

material in full, all or any partof a code, standard or rule which has been 

adopted by a n  agency of thestate or of the UnitedStatesor by any 

nationally recognized organizationor association. if the incorporation of its 

text in theagency rules would be undulycumbersome,expensive, or 

otherwise inexpedient. The agency shall, as part of the rulemaking: 


(a )  note where copies of the incorporated material may be obtained; and 

(b) if otherwise unavailable, provide one (1) copy of the incorporated 

material to the state law library andto the coordinator. 

(2) If theagencysubsequently wishes toincorporateamendmentsto 


. 	 previously incorporatedmaterial, it shall comply withtherulemaking 
procedures of this chapter. [LC., 67-5203A, as added by 1980, ch. 212, 2, 
p. 481; am. and redesig. 1992, ch. 263, 0 19, p. 783.1 
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3 , CompiIer’s notes. Thissection was for- Section 3 of S.L. 1980, ch. 212 is compiled 
merly compiled as  Q 67-5203A and was as  Q 67-5217. 

amendedandredesignatedas 8 67-5229 by Section 20 of S.L. 1992, ch. 263 containeda 

4 19 of S.L.1992,ch. 263,effective July 1, repeal.


I 1993. 

67-5230. Petition for adoption of d e s .  - (1)Any personmay 
petition an agency requesting theadoption, amendment, or repeal of a rule. 
The agency shall either: 

(a) deny the petition in writing, stating its reasons for the denial, or 
(b) initiate rulemaking proceedings in accordance with this chapter. 

The agency shall deny the petition or initiate rulemaking proceedings in 
accordance with this chapter within twenty-eight (28) days after submission 
of the petition, unless the agency’s rules are adopted by a multimember 
agency board or commission whose members are not full-time officers or 
employees of the state, in which case the agency shall take action on the 
petition no later than thefirst regularly scheduled meetingof that board or 
commission that takesplace seven (7) or more days after submissionof the 
petition. 

(2)  An agency decision denying a petition is a final agency action. [1965, 
ch. 273, 3 6, p. 701: am. and redesig. 1992, ch. 263, $ 21, p. 783; am. 1995, 
ch. 270, 0 2, p.868.1 

Compiler’s notes. Thissectionwas for- Section 20 of S.L. 1992, ch. 263, containeda 
merly compiled as 6 67-5206 and was repeal and 6 19 is compiled as 0 67-5229. 
amended andredesignated as 67-5230 by Sections 1 and 3 of S.L.1995, ch. 270 are 
Q 21 of S.L. 1992,ch. 263, effective July 1, compiled as  $6 67-5225 and 67-5250, respec

\ 1993. tively. 

67-5231. Invalidity ofrules not adopted in compliance with this 
chapter - Time limitation. - (1)Rulesmay be promulgated by an 
agency only when specifically authorized by statute. A final rule adopted 
after July1,1993,is voidableunless adopted in substantial compliance with 
the requirements of this chapter. 

(2)  A proceeding, either administrative orjudicial, t o  contest any rule on 
theground of noncompliancewith the procedural requirements of this 
chapter must be commenced within two (2) yearsfrom the effective date of 
the rule. [I.C., 0 67-5231, as added by 1992, ch. 263, 0 22, p. 783.1 

Sec. to Sec. ref. This section is referred to 
in Q 67-5273. 

67-5232. Declaratory rulings by agencies. - (1) Any personmay 
petition an agency for a declaratory ruling as to the applicability of any 
statutory provision or of any rule administered by the agency. 

(2)  A petition for a declaratory ruling does not preclude an agency from 
initiating a contested case in the matter. 

(3) A declaratory ruling issued by an agency under this section is a final 
agency action. [1965, ch. 273, 3 8, p. 701; am. and redesig. 1992, ch. 263, 

’ $ 23. p. 783.1 


